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THE STATE OF NEW HAMPSHIRE 


Merrimack County Superior Court 
216-2019-CV-00445 


State of New Hampshire 
v. 


3M Company, E. I. DuPont de Nemours and Company, The Chemours Company, Corteva, Inc., 
and DuPont de Nemours, Inc. 


STATE OF NEW HAMPSHIRE'S MOTION TO REMOVE *HIGHLY 
CONFIDENTIAL" DESIGNATION FROM PORTION OF DEFENDANTS’ APRIL 9, 


2021 PRODUCTION AND TO REMOVE SEAL GRANTED ON APRIL 23, 2021 
Plaintiff, the State of New Hampshire (“Plaintiff”), by and through its undersigned 


counsel, submits this motion to remove Highly Confidential designation from the following 
documents produced by Defendants’ DuPont de Nemours, Inc. (“New DuPont") and Corteva, 
Inc. (*Corteva") (together “New DuPont/Corteva"): NHAG-CTVA 302; NHAG-CTVA 326- 


327; NHAG-CTVA 433; NHAG-CTVA 1373-75. In support thereof, the State asserts as 


follows: 
Background 
l. Plaintiff propounded discovery bearing on New DuPont/Corteva’s jurisdictional 
motion on December 24, 2020. 
2. New DuPont/Corteva did not provide responsive discovery until after February 4, 


2021, when Plaintiff submitted its opposition to Defendants New DuPont/Corteva's motion to 
dismiss. Therefore, the opposition to the motion to dismiss did not include the requested 
discovery. 

3. On April 9, 2021, after being ordered to produce the requested discovery, New 
DuPont/Corteva produced seventeen documents (Bates NHAG-CTVA 1- 4508) to Plaintiff in 


response to requests for jurisdictional discovery propounded in December 2020. New 


1 


E-Filed Document 


DuPont/Corteva designated nearly every document as “Highly Confidential,” which is a term 
defined by this Court’s March 17, 2021 protective order (“Protective Order’). 

4. In anticipation of the April 22, 2021 hearing, Plaintiff provided to the Court 
portions of four of the documents deemed “Highly Confidential" documents as exhibits. As 
required by Protective Order, Plaintiff contemporaneously submitted a motion to seal these 
exhibits, as they had been designated confidential by New Dupont/Corteva. (See Protective 


Order 4| 7 (on April 23, 2021, this Court granted Plaintiff s motion to seal)). These documents 


included: 

a. Campbell Aff., Exh. 1 — April 1, 2019 Separation Agreement (Bates NHAG- 
CVTA 1-301) 

b. Campbell Aff., Exh. 2 — Original Schedule 1.1(15) (Bates NHAG-CVTA 302, 
326-327) 

c. Campbell Aff., Exh. 3 — Original Schedule 1.1(38) (Bates NHAG-CVTA 302, 
433) 

d. Campbell Aff., Exh. 4 — June 1, 2019 Letter Agreement (Bates NHAG-CVTA 
1346-1367) 

5. On April 22, 2021, this Court held a hearing on New DuPont/Corteva's motion to 


dismiss. Because key documents were designated Highly Confidential, the Court removed 
members of the public and closed the proceeding when the documents were discussed and has 
sealed the non-public portion of the transcript of the hearing. 

6. On April 22, 2021, Plaintiff requested a meet and confer with New 
DuPont/Corteva to discuss removing the Highly Confidential designation from the April 9, 2021 
production. By letter dated May 5, 2021, Plaintiff narrowed the scope of its request to de- 
designate documents marked Highly Confidential to the exhibits appended to its opposition to 


Defendants New DuPont/Corteva's motion to dismiss. (See Bates NHAG-CVTA 1-301, 302, 


326—327, 433, 1346-1456). These documents included the complete versions of the April 1, 
2019 Separation Agreement (NHAG-CVTA 1-229) and June 1, 2019 Letter Agreement (NHAG- 
CVTA 1346-1367), as well as select schedules and exhibits from each Agreement. The select 
schedules and exhibits relate to completed transfers of assets and liabilities from Old Dupont to 
New DuPont/Corteva. 

7. Following the meet and confer on May 6, 2021, New DuPont/Corteva agreed to 
remove the Highly Confidential designation from the April 1, 2019 Separation Agreement 
(NHAG-CVTA 1-229) and June 1, 2019 Letter Agreement (NHAG-CVTA 1346-1367), but not 
from the identified schedules and exhibits. Plaintiff now requests that this Court strike the 
claimed confidentiality of the remaining documents: NHAG-CTVA 302; 326-327; 433; 1373— 
75. (Protective Order § 11). 

Argument 

8. “The right to open courtrooms and access to court records related to court 
proceedings is firmly supported by New Hampshire practice and common law principles, Part I, 
Articles 8 and 22 of our State Constitution and our guidelines for public access." Associated 
Press v. State, 153 N.H. 120, 129 (2005) (quotation omitted). “Such access is critical to ensure 
that court proceedings are conducted fairly and impartially and that the judicial process 
is open and accountable." /d. (quotation and citations omitted). 

9. “There is a presumption that court records are public . . .” Petition of Keene 
Sentinel, 136 N.H. 121 (1992). Accordingly, “the burden of proof rests with the party seeking 
closure or nondisclosure of court records to demonstrate with specificity that there is some 
overriding consideration or special circumstance, that is, a sufficiently compelling interest, which 


outweighs the public's right of access to those records. /d. 


10. The Protective Order, consistent with this presumption of openness, provides a 
pathway for litigants to remove erroneously applied confidentiality designations, as is the case 
here. A party may challenge a confidential designation by notifying the Designating Party in 
writing and outlining the basis for the challenge. (Protective Order 4 11). While the parties must 
confer and attempt to resolve the challenge, if they are unable to do so or the Designating Party 
does not respond within fourteen days, the challenging party may request resolution of the 
dispute by the Court. Id. Here, New DuPont/Corteva bears the burden of showing that the 
challenged materials are “Confidential, or Highly Confidential, or Export Control Information.” 
Id. 

11. A party may only designate material as Highly Confidential if it has a good-faith 
basis to believe: 

(a) the Material is, constitutes, or contains Information that is confidential under 

statute, rule, or other applicable law, including documents, information, or other 

tangible things that are confidential, proprietary, or commercially sensitive 
business or financial information, trade secrets, Confidential Health Information, 

Protected Health Information, Personally Identifiable Information or information 

that otherwise meets the standard for protection set forth in Rule 26(c)(1)(G) of the 

Federal Rules of Civil Procedure and Rule 13(B)(c)(2—3) of the Rules of the 


Superior Court of the State of New Hampshire; and 


(b)(1) the Material could provide its Competitor(s) with an advantage, including, 
for example, economic or 


(ii) the Material, if released would cause harm to the interests of a governmental 
entity. 


(Protective Order 4 2(g)). 
12; By letter dated May 14, 2021, New DuPont/Corteva first contends that the 
documents at issue are Highly Confidential because “the schedules themselves have never been 


disclosed publicly." By the clear terms of the Protective Order, the fact that the documents at 


issue have not previously been produced does not somehow transform them into Highly 
Confidential documents. 

13. Moreover, the substantive information that is reflected on Schedules 1.1(38)(vii) 
and 1.1(309)(vi) of the Separation Agreement (NHAG-CTVA -001373—75) has been publicly 
disclosed by New DuPont and Corteva in their respective public SEC filings. These schedules 
simply set forth the allocation of Old DuPont’s PFAS liabilities to New DuPont and Corteva. 
This same allocation information is publicly available in New DuPont’s Form 10-K for the year 
ending December 31, 2020, which states: 

Generally, Corteva and [New DuPont] will each bear 50 percent of the first $300 

million (up to $150 million each) for Indemnifiable Losses arising out of actions to 

the extent related to or resulting from the development, testing, manufacture or sale 

of per- or polyfluoroalkyl substances, which include perfluorooctanoic acids and 

its ammonium salts (“PFOA”) (all such substances, *PFAS" and such Stray 

Liabilities referred to as “PFAS Stray Liabilities”), unless either Corteva or DuPont 

has met its $200 million threshold described above. In that event, the other company 

would bear all PFAS Stray Liabilities until that company meets its $200 million 

threshold, at which point DuPont will bear 71 percent of such losses and Corteva 

will bear 29 percent of such losses. Indemnifiable Losses to the extent related to 

PFAS Stray Liabilities in excess of $300 million generally will be borne 71 percent 

by the Company and 29 percent by Corteva. 

(See https://www.marketwatch.com/investing/stock/dd/SecArticle? guid=14922 126 (last accessed 
May 20, 2021)). 

14. Inthe same letter, New Dupont/Corteva asserts that the sought-after documents 
contain "sensitive business information,” but offers no substantive basis to claim sensitive status. 
The documents at issue do not contain information that is traditionally considered potentially 
confidential—intellectual property or trade secrets, for example. Instead, the documents relate to 


historical and completed transfers of assets and liabilities, as alleged in Plaintiff’ s First Amended 


Complaint. New Dupont/Corteva provides no explanation as to why the disclosure of such 


information would harm their business. Without any support, simply asserting that information is 
“sensitive” is not enough to carry their burden. 

15. Accordingly, pursuant to Section 11 of the Protective Order, Plaintiff asks this 
Court to remove the Highly Confidential designation from the following documents—NHAG- 
CTVA 302; 326—327; 433; 1373-75. Because these documents are subject to seal pursuant to 
this Court’s order dated April 23, 2021 based on New Dupont/Corteva’s errant designation of 
Highly Confidential, Plaintiff also requests that this court remove the seal over those documents. 

16. |. Finally, because these documents were errantly designated highly confidential, 
the Court closed a portion of the hearing on April 22, 2021 that discussed the content of these 
documents. Plaintiff also requests the Court unseal the portion of the hearing record that was 
sealed. If the Court strikes the confidentiality designation from the pages at issue in this motion, 
that ruling would obviate the need to have the hearing record sealed, i.e., every page referenced 
at the April 22, 2021 hearing would no longer be designated confidential. 

17. Given the status of the meet and confer with counsel for New DuPont/Corteva, 
they do not assent to the relief requested herein. Old Dupont and Chemours take no position, and 
3M’s position is as follows: “3M Company partially assents to the State's requested relief to the 
extent it seeks the release of the sealed portion of the hearing transcript to the parties and their 
counsel consistent with the Protective Order. 3M Company takes no position on de-designating 
pages identified as NHAG-CTVA 302; 326-327; 433; 1373—75. 3M Company also takes no 


position on unsealing the hearing transcript to the general public." 


WHEREFORE, the State respectfully requests this Honorable Court: 


A. Grant this motion to remove Highly Confidential Designation from the pages of 


Exhibits 1—4 — Bates NHAG-CTVA 302; 326-327; 433; 1373-75 and remove the seal; 


B. Remove the seal from the April 22, 2021 hearing record; and 


OF Grant such other and further relief as is just. 


Dated: May 21, 2021 
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STATE OF NEW HAMPSHIRE 
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ATTORNEY GENERAL 


/s/ Christopher G. Aslin 
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record. 


/s/ Christopher G. Aslin 
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